INTRODUCTION
It is trite law that a party attempting to exclude or limit legal liability, by incorporating an exemption clause into an unsigned contract, must take reasonably sufficient steps (at or before the time of contracting) to give notice of the clause to the other party. 1 The more unreasonable or unusual the clause, the greater the insistence by some judges that the clause be drawn to the attention of the other party in an explicit way, such as being printed in red ink with a red hand pointing to it. The genesis of the so-called red hand rule is to be found in Spurling v Bradshaw Ltd, 2 where Lord Denning said:
[T]he more unreasonable a clause is, the greater the notice which must be given of it. Some clauses would need to be printed in red ink with a red hand pointing to it before the notice could be held to be sufficient. 3 In an article written some time ago, Elizabeth McDonald expressed the view that the red hand rule does not apply to signed documents, concluding as follows:
[I]t must be remembered that the rule is not one saying that D cannot incorporate unreasonable clauses; it merely says that special notice will be required to make such a clause part of the contract ... So in the end the rule cannot prevent D having a very unusual or unreasonable clause in any contract he makes. D can always put the clause in a red box with a red hand pointing to it or even take the situation outside the rule by obtaining P's signature. It follows that the rule does not actually require the redrafting of any standard form contracts provided D is prepared to give greater prominence to the appropriate clauses or obtain P's signature. 4 The aim of this article is to review the case law relating to the red hand rule, with a view to examining whether the rule applies to signed contracts. In particular, emphasis will be placed on the High Court's recent decision in Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd 5 (hereinafter referred to as Toll). If the red hand rule does not apply to signed contracts, an issue that must then be considered is whether this creates a deficiency in the law that will need to be addressed by the legislature.
In Toll the High Court had to consider whether exemption and indemnity clauses in a credit application, signed by an agent of the plaintiff, were binding. Although the High Court did not specifically refer to the red hand rule, what the court had to say in its unanimous judgment signals a clear answer to the question whether the red hand rule applies to signed documents.
If the red hand rule has no application to signed documents, the flow on effect is that any attack on the use of unreasonable or unusual clauses in signed contracts will generally have to be based on section 52 of the Trade Practices Act 1974 (Cth) and statutory provisions relating to unconscionability. This article will therefore include a discussion of two recent cases involving National Exchange Pty Ltd, a company controlled by the share trader David Tweed, where reliance was placed on these statutory provisions by the Australian Securities and Investments Commission (ASIC). The first of these cases is significant because the Full Federal Court also made reference to the red hand rule. 
II THE RED HAND RULE
In Spurling v Bradshaw, 6 referred to above, the court did not need to consider the red hand rule in detail because of past dealings between the parties and the finding that the clause in question was not unreasonable. Greater attention was placed on the rule in Thornton v Shoe Lane Parking Ltd 7 where Lord Denning MR dealt with a clause exempting a car park proprietor from liability for personal injury. In the course of his judgment his Lordship said:
I do not pause to enquire whether the exempting condition is void for unreasonableness. All I say is that it is so wide and so destructive of rights that the court should not hold any man bound by it unless it is drawn to his attention in the most explicit way. It is an instance of what I had in mind in J Spurling v. Bradshaw (1956) 1 WLR 461, 466. In order to give sufficient notice, it would need to be printed in red ink with a red hand pointing to it, or something equally startling. 8 The English Court of Appeal undertook further consideration of the red hand rule in Interfoto Picture Library v Stiletto Visual Programmes Ltd. 9 The facts of the Interfoto case are reasonably straightforward. The appellant was an advertising agency that required photographs for a presentation to a client. The respondent ran a transparency library. The appellant telephoned the respondent, with whom it had not previously dealt, and enquired whether it had any suitable photographs. The respondent forwarded 47 transparencies, packed in a bag, together with a delivery note.
The delivery note specified the date of return as being fourteen days after the date of dispatch, which was marked as 5 March 1984. At the bottom of the note was a list of nine conditions, one of which (Condition 2) provided for the return of all transparencies within fourteen days, with a holding fee of ₤5 payable per transparency for each late day, plus VAT. The appellant put the transparencies aside and forgot to return them until 2 April. The respondent claimed the sum of ₤3783.50, in accordance with condition 2 of the delivery note, for retention of the transparencies from 19 March to 2 April. In the lower court, evidence was given that most photographic libraries charged less than ₤3.50 per week for retention of transparencies. Surprisingly, it was not argued that condition 2 constituted a penalty. 10 Rather, the focus was on whether it formed part of the contract between the parties. The trial judge found that it did and entered judgment for the respondent. His Honour's decision on this point was reversed by the Court of Appeal.
Although this was not a case involving exclusion clauses, their Lordships hearing the appeal drew heavily on case law in that area, particularly Parker v South Eastern Railway Company 11 and Thornton v Shoe Lane Parking Ltd.
12
As the delivery note was an unsigned document, the question arose as to whether reasonable notice had been given in relation to condition 2.
In the Interfoto case, Bingham LJ followed on Lord Denning's approach in Thornton's case, holding that the appellant should have realised that the delivery note contained contractual conditions, but only those which one might usually or reasonably expect. The critical question was whether the respondent could be said fairly and reasonably to have brought condition 2 to the notice of the appellant. His Lordship concluded that the appellant was relieved of liability not because it had failed to read the conditions, but because the respondent did not do what was necessary to draw the unreasonable and extortionate clause to the appellant's attention. Similarly, Dillon LJ said:
It is, in my judgment, a logical development of the common law into modern conditions that it should be held, as it was in Thornton v. Shoe Lane Parking Ltd, that, if one condition in a set of printed conditions is particularly onerous or unusual, the party seeking to enforce it must show that that particular condition was fairly brought to the attention of the other party.
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The appellant's appeal was accordingly allowed, although the appellant was ordered to pay ₤3.50 per week per transparency on a quantum meruit basis for retention of the transparencies beyond a reasonable period. However, it should be emphasised that earlier Brennan J also said:
If a passenger signs and thereby binds himself to the terms of a contract of carriage containing a clause exempting the carrier from liability for loss arising out of the carriage, it is immaterial that the passenger did not trouble to discover the contents of the contract.
17
It appears clear from the above that his Honour was drawing a distinction between signed and unsigned documents, and that the rules relating to reasonable notice, and the red hand rule, do not apply to signed documents.
In Victoria, the red hand rule was considered by the Court of Appeal in Le Mans Grand Prix Circuits Pty Ltd v Iliadis 18 (Le Mans). Iliadis attended a promotional function at the defendant's go-kart track. He was asked to sign a form headed 'TO HELP US WITH OUR ADVERTISING'. Iliadis gave evidence that he signed the form believing it allowed him to drive a faster vehicle, and that the defendant was using it for marketing purposes. The document contained an exemption clause relieving the defendant from liability for personal injury. Iliadis was injured owing to the defendant's negligence and sued.
The focus of the majority judgment, delivered by Tadgell JA (with whom Winneke P agreed), was on whether the document signed by the plaintiff was contractual, or alternatively if the parties were in a contractual relationship. In 14 (1975) the course of argument, however, it appears that the defendant's counsel conceded that contractual documents containing 'an onerous exemptive provision must be brought to the notice of the party against whom they are enforced.'
19
Batt JA, in his dissenting judgement, was in no doubt that the rule in L'Estrange v Graucob 20 applied to the facts of this case, and that knowledge of the contents of a document will be presumed where it is signed. It is only where a contractual document is not signed that a different rule applies, viz that the party relying on the document's terms must establish reasonable or sufficient notice. In the judgment of Batt JA the Interfoto case did not apply because the document in that case was unsigned. Put simply, the requirement of reasonable notice, and therefore the red hand rule, does not apply to signed documents. 21 As noted in the introduction to this article, recently the red hand rule was briefly referred to by the Full Federal Court in National Exchange Pty Ltd v ASIC (National Exchange No 1).
22 David Tweed, a share trader, through his company National Exchange Pty Ltd, specialises in making off-market offers to buy shares. He has estimated that he has made $10 million by buying shares below their stockmarket price.
23
In 2003 ASIC passed a requirement that off-market share offers must disclose the market price of the shares. National Exchange offered to buy shares valued at $1.93 for $2.00, which appeared to be seven cents above the market value. However, a clause in the fine print of the offer document provided for payment over fifteen annual instalments. One potential seller was nearly eighty years old, and it was doubtful therefore whether she would have lived long enough to receive payment in full. A person must not engage in conduct, in relation to a financial product or a financial service, that is misleading or deceptive, or is likely to mislead or deceive.
This section is virtually identical to section 52 of the Trade Practices Act.
In the course of their judgments, their Honours Jacobson and Bennett JJ, immediately before referring to Spurling v Bradshaw, said:
The representation made in the table is that the shareholders will receive in cash in full on acceptance a premium of 7 cents over the closing price. The true position is that accepting shareholders make an interest free loan of the purchase price to the appellant over a period of 15 years. To describe it as a cheeky offer would be to understate the full import of the document. Where the disparity between the primary statement and the true position is great it is necessary for the maker of the statement to draw the attention of the reader to the true position in the clearest possible way.
24
Although it has to be said that the Full Federal Court was more concerned with determining whether the offer document itself was misleading, 25 this dictum, and more particularly the decision in Le Mans, constitute the little case law in Australia that suggests the red hand rule may have application to signed documents. This meant there was a degree of uncertainty in the law, to the extent that it required the attention of the High Court in Toll.
III TOLL

A
The Facts of Toll
The facts of Toll are complicated, but it is only necessary to refer to those facts relevant to the essential issue raised by this article. Richard Thomson Pty Ltd (Thomson), acting as agent 26 for Alphapharm, arranged for Toll (formerly known as Finemores) to transport a large quantity of flu vaccine. The vaccine was stored and transported by Toll at below the suggested temperature, damaging the vaccine and resulting in a loss of $683,061. [55] . 25 The offer document was accompanied with a standard share transfer form, which had to be signed and returned by shareholders wishing to accept the offer. 26 One of the issues the court had to decide in this case was whether Thomson had acted as agent for Alphapharm. This aspect of the case is not important to the issue raised by this article. However, the High Court did find that Thomson, through its representative Mr. Gardiner-Garden, did have authority to bind Alphapharm.
(2004) FCAFC 90, [54]-
The carrier, Toll, claimed that it was not liable because the agreement between the parties included a clause (condition 6) exempting it from liability for 'theft, misdelivery, delay in delivery, loss, damage or destruction, by any cause whatsoever' including breach of contract or negligence. Another clause (condition 8) contained an indemnity from Thomson, in favour of Toll, in relation to any claim made by Associates of Thomson. 'Associates' was defined to mean: (i) the owner, sender or receiver of the goods; (ii) a person having an interest in the goods; (iii) the Customer's principal; and (iv) any agent, representative, employee or sub-contractor of the Customer or those persons.
The clauses in question were printed on the back of a document signed by Thomson's representative, Mr. Gardiner-Garden. The document was headed 'Application for Credit'. Prior to signing the credit application, Thomson had received a quote by facsimile, which included the following statement:
[I]t would be very much appreciated if you would complete the Credit Application and sign the Freight Rate Schedule accepting our Rates and Conditions and fax back to our office at your earliest convenience.
On behalf of Thomson, Mr. Gardiner-Garden subsequently signed the Application for Credit. Immediately above the place where he signed appeared the words 'Please read 'conditions of contract (overleaf) prior to signing'.
Mr. Gardiner-Garden gave evidence that he did not read the conditions of contract. There was no suggestion of misrepresentation, nor was there anything to prevent Mr. Gardiner-Garden from reading the document. The type of exemption and indemnity clauses included in the document were commonly used in the refrigerated transport industry. However, Mr. GardinerGarden gave evidence that he would not have signed the Application for Credit had he been aware of the clauses in question.
The claim for damages against Toll was primarily based on an allegation of negligence (as a bailee), although a claim was also brought under section 52 of the Trade Practices Act. 
B
Toll in the Lower Courts
The trial judge, in the District Court of New South Wales, was of the view that to determine the outcome of this dispute the correct test to apply was whether the defendant gave reasonable notice of the 'Conditions of Contract'. The trial judge said:
Mr Garden had already read a document containing rates and conditions. He was then presented with another document which on its face related to matters relevant to his company's creditworthiness. All that was done to give him notice was the single sentence above the space provided for his signature which read "Please read 'conditions of contract' (overleaf) prior to signing." Had he noticed that sentence, he would have been quite justified in assuming that overleaf there were conditions relating to the terms upon which credit would be extended to his company. Conditions about cartage and storage had been set out in the previous document. There was nothing in the Application for Credit document itself, in the surrounding circumstances or in anything that Finemores [Toll] had said or done that should have alerted him to the fact that the document contained conditions which so radically affected the contract.
27
All three judges of the New South Wales Court of Appeal 28 (Sheller JA, Young CJ in Eq and Bryson J.) agreed that the critical question was that of reasonable notice. Although no specific reference was made to the red hand rule, all judges concluded that reasonable notice had not been given, because the clauses appeared in a document headed 'Application for Credit', where one would not expect to find such conditions. Their Honours rejected the argument by counsel for Toll that there was no authority requiring reasonable notice where a contract has been signed, even where the contract contains terms extraneous to the subject matter of the document signed.
Young CJ in Eq, although briefly noting some academic disquiet about L'Estrange v Graucob, stated that 'it is a very useful principle properly understood and should continue to be applied.' 29 However, his Honour went on to find that reasonable notice had not been given of the clauses in question. The decision of the New South Wales Court of Appeal does not sit comfortably with the rule in L'Estrange v Graucob as it is traditionally applied, that if a document is contractual in nature, the signer will be bound by its terms.
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After acknowledging that Mr. Gardiner-Garden would have no reason to expect the Application for Credit to contain terms relevant to the transport contract the authors continue:
Further modification of the rule in L'Estrange v Graucob may well be justified so that a person is not bound by terms that he or she would not normally expect to find in a contract of that kind simply because it has been signed. 34 This appears to be an indirect acceptance that a party should not be bound by unreasonable or unusual terms even if a contract has been signed; in other words, an acknowledgment that the red hand rule can have application to signed contracts. 35 The above statement was made before the High Court delivered its judgment in Toll, which it is now appropriate to examine. Would the High Court be prepared to accept further exceptions to L'Estrange v Graucob? 30 The High Court further observed that legal instruments of various kinds take their efficacy from signature or execution, and that people who have not read and understood all their terms often sign such instruments. Such people are nevertheless committed to those terms by the act of signature or execution. It is that commitment which enables third parties to assume the legal efficacy of the instrument. 'To undermine that assumption would cause serious mischief.' 38 In reaching their decision in Toll, the judges in the courts below failed to adequately distinguish between signed and unsigned documents. The general rule, which applies in the present case, is that where there is no suggested vitiating element, and no claim for equitable or statutory relief, a person who signs a document which is known by that person to contain contractual terms, and to affect legal relations, is bound by those terms, and it is immaterial that the person has not read the document. L' Estrange v Graucob explicitly rejected an attempt to import the principles relating to ticket cases into the area of signed contracts. 41 The document that Mr. Gardiner-Garden signed in Toll was clearly contractual and intended to affect the legal relations between the parties. The court distinguished some of the case law relied on by the plaintiff in the court below, where signature was obtained on non-contractual documents. 36 The High Court was undoubtedly influenced by the fact that the parties in Toll operated in a commercial context. In addition, Alphapharm had insurance covering the damage to the vaccine.
There was no suggestion of misrepresentation and Mr. Gardiner-Garden had every opportunity to read the document, but did not take the trouble to do so. The court was unimpressed by Mr. Gardiner-Garden's assertion, in evidence, that he would not have signed the Application for Credit had he known that it contained exemption and indemnity clauses. 42 The court made it clear, that in cases such as this, the objective approach is adopted to determine the intention of the parties.
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Le Mans, previously referred to in this article, was distinguished by the High Court on the basis of the defendant's somewhat surprising concession in that case that reasonable steps must be taken to bring onerous provisions in a contractual document to the notice of the party against whom they are to be enforced. 44 The court nevertheless seemed to suggest that the outcome of Le Mans could be supported on the basis of a misrepresentation as to the nature of the document signed.
Intriguingly, the High Court, whilst affirming that the exceptions to L'Estrange v Graucob are to be kept within narrow parameters, 45 went on to say:
There are circumstances in which it is material to ask whether a person who has signed a document was given reasonable notice of what was in it. Cases where misrepresentation is alleged, or where mistake is claimed, provide examples. No one suggests that the fact that a document has been signed is for all purposes conclusive as to its legal effect. 46 Further on in its judgment the court also remarked that there 'may be cases where the circumstances in which a document is presented for signature, or the presence in it of unusual terms, could involve misrepresentation.' 
D Analysis
It should be emphasised that in Toll there was no direct reference to the red hand rule. Nevertheless, the core of the plaintiff's argument was that one would not expect to find exclusionary or indemnity clauses in an Application for Credit. As the High Court observed:
It appears from the reasoning of the primary judge and the Court of Appeal that the proposition [requiring reasonable notice] was given narrower focus, and was limited to exclusion clauses, or, perhaps, exclusion clauses which are regarded by a court as unusual and onerous.
49
By rejecting this argument the judgment of the High Court therefore supports the view expressed by McDonald, referred to in the introduction to this article, that the red hand rule does not apply to signed documents.
The High Court considered that the exclusion and indemnity clauses in the document signed by Mr Gardiner-Garden on behalf of Thomson were commonly employed in the refrigerated transport industry. With respect, even if the court's conclusion on this point is accepted, it could just as easily be argued that Thomson would have no reason to expect terms relevant to a transport contract in an Application for Credit. 50 To put it another way, the 50 See Wilmott, Christensen and Butler, above n 32, 224. See also Peden and Carter, above n 43, who state at 104: 'Although it was clearly appropriate for Alphapharm (acting through Richard Thomson) to assume that there were additional terms in the Application, it would not have been unreasonable to assume that these related to the terms of credit, not to exclusion of liability.'
'expectations of honest businessmen', to coin a phrase used by Lord Justice Steyn, 51 would be that a credit contract would normally contain terms relevant to that type of contract, and not terms which were completely alien in nature. In the same context, we believe that the High Court's criticism of Le Mans is not warranted, as a reasonable person would not expect to find exclusionary provisions in a document headed 'TO HELP US WITH OUR ADVERTISING'.
Another aspect deserving comment is the High Court's emphasis on the commercial nature of the transaction. The court noted that:
Each of the … parties to the case is a substantial commercial organisation, capable of looking after its own interests. This hardly seems an auspicious setting for an argument that a party who signs a contractual document is not bound by its terms because its representative did not read the document.
52
Together with its decision in ACCC v Berbatis Holdings Pty Ltd 53 and more recently in Butcher v Lachlan Elder Realty 54 , the High Court is showing a concern for upholding commercial contracts. As Peden and Carter conclude, 'the decision illustrates that when not distracted by equity the High Court will adopt a 'hands off' approach to commercial contracts under which orthodoxy rules.'
In refusing to create further exceptions to L'Estrange v Graucob, the High Court made the observation that consumers, in particular, were sufficiently protected by statutory provisions designed to ameliorate the strictness of the rule. This observation requires further consideration.
IV THE IMPACT OF STATUTORY LAW ON THE RULE IN L'ESTRANGE V GRAUCOB
56
The extent to which s 52 of the Trade Practices Act can be utilised in cases involving signed contracts was not reviewed by the High Court in Toll. The plaintiff in Toll did initially allege that the conduct of the defendant was misleading and deceptive in breach of s 52, but the trial judge dismissed the allegation, and no appeal against that decision was made. Whilst the High Court in Toll acknowledged that statutory relief sometimes ameliorates the hardship caused by the strict application of legal principle to contractual relations, it put the availability of such relief into context by observing 'there is no reason to depart from principle, and every reason to adhere to it, in cases where such legislation does not apply, or is not invoked.'
57
Section 52 has been successfully utilised in relation to commercial contracts that contained provisions that contradicted verbal representations made by defendants. 58 The statutory remedy is independent of the contract. But it must be remembered that a claim under s 52 rests on establishing misleading or deceptive conduct. In Toll there was no evidence that the plaintiff was tricked or misled into signing the Application for Credit, so consequently, as previously mentioned, the trial judge dismissed the claim based on s 52. The intrusion of s 52 into the field of contract law has been subject to criticism, 59 but as National Exchange No 1 shows, there is scope to apply the section in limited circumstances. In National Exchange No 1, as observed earlier in this article, the court relied on a provision in the Corporations Act that is the statutory equivalent to s 52 of the Trade Practices Act.
It will be recalled that in National Exchange No 1 the share offer document contained an unusual, and arguably unreasonable, clause providing for payment of the consideration over 15 years. The Full Federal Court found that the document was misleading or deceptive, even though it contained nothing that was literally false. Insufficient prominence had been given to the terms of payment in the offer document, leaving some shareholders, especially those who were less than careful readers, with a misleading impression as to the cash amount they were to receive upon acceptance. When seeking leave to appeal to the High Court, National Exchange argued that it should not be liable for misleading or deceptive conduct if the shareholders were misled only because they failed to read the document given to them, when the document was expressed in relatively clear and unambiguous terms. The High Court rejected the submission and refused special leave to appeal from that decision. 60 By way of contrast, more recently in ASIC v National Exchange Pty Ltd 61 (National Exchange No 2) the Full Federal Court has held that a statutory equivalent to s 52 was not infringed. The facts can be summarised briefly. National Exchange made an off-market offer to members of Aevum, a demutualised company. The offer was to buy at 35 cents a share. The offer document contained a statement advising that National Exchange considered a fair value of each share to be in the range of $0.90 to $1.29. Notwithstanding this, National Exchange's offer to purchase at $0.35 was accepted by 257 shareholders. When the shares were listed for trading they opened at $1.54 per share, which was 4.4 times the price offered by National Exchange.
The main issue in the case was whether National Exchange had engaged in misleading conduct, or alternatively unconscionable conduct, pursuant to statute law. As to the first ground the Full Court held that the clear language of the offer document meant that there was no misrepresentation or deception. This was in spite of the fact that the document was cast in such a way that the critical information as to the fair estimate of the value of the shares was not contained on the front page in close proximity to the consideration for the offer -it was on the reverse page -and nor was it linked to the consideration. The court concluded that the document did not exhort or advise offerees to accept the offer, or represent that the price was fair. Rather, it urged shareholders to obtain their own share valuation and to read the entire document. The document was a short one and was not in legalistic terms. National Exchange clearly stated its estimate of a fair value range for the shares.
It is difficult to reconcile the decision of the Full Federal Court with regard to s 52 in this case with the decision reached in National Exchange No 1. To provide for payment over 15 years was held to be misleading in National Exchange No 1, whereas an offer to buy shares at a gross undervalue in National Exchange No 2 was not; even though a fair estimate of their value was tucked away on the back of the offer document.
It should be noted, however, that the court did conclude that National Exchange, by targeting vulnerable shareholders 'ripe for exploitation', had engaged in unconscionable conduct under s 12CB (and 12CC) of the Australian Securities and Investment Commission Act 2001 (Cth), which broadly equates with s 51AB (and s 51AC) of the Trade Practices Act. Section 12CB is concerned with unconscionable conduct in relation to the supply of services to consumers. However, the court went on to hold, inter alia, that the acceptance of a share offer 'cannot be said' to be a financial service 'of a kind ordinarily acquired for personal, domestic or household use', and therefore fell outside the parameters of s 12CB. 62 Some United States courts have developed a doctrine of unfair surprise to counter the use of unreasonable and unusual clauses 'hidden in a maze of fine print'. 70 However, in Toll the High Court considered the distinction between signed and unsigned documents to be critical in the context of incorporation.
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So far as the red hand rule is concerned it appears to be clear that there is little room to argue that it applies to signed contracts. The High Court in Toll has signalled that, apart from statute law, the exceptions to L'Estrange v Graucob are to be narrowly confined to areas such as misrepresentation, mistake, non est factum and unconscionability.
In refusing to create further exceptions to L'Estrange v Graucob, the High Court observed that consumers, in particular, are sufficiently protected by statutory provisions designed to ameliorate the strictness of the rule. This is debatable, given the recent decision in National Exchange No 2. We would suggest that there is a need for the legislature to step in and strengthen the protection offered by statutory regimes. The decisions in Toll and National Exchange No 2 leave the 'consumer' inadequately protected against those who would wish to take advantage of the credulity of some consumers faced with a decision that involves reading and signing a contractual document. The fact that David Tweed, through his company National Exchange, has made an estimated $10 million from offers to buy shares well below their stockmarket price provides ample evidence that many consumers do not take the trouble to read the fine print in contracts before signing them.
